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purpose. 
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R. PAUL VAN DAM 
Attorney General 
1989. 
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I 
STEPHEN J. SDRENSON 
Assistant Attorney General 
Attorneys for Defendant and 
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PETITION FOR REHEARING 
i Case No. 19704 
Defendant and Appellee W. Smoot Brimhall, by and 
through his counsel of record, pursuant to Rule 35 of the Rules 
of the Utah Supreme Court, petitions the Court for rehearing in 
the above-captioned matter on the limited question of the appli-
cation of Utah Code Ann. S 78-12-40 to this Appellee, in light of 
the fact that he was not named a party defendant in the predeces-
sor action to this. 
SUMMARY OF ARGUMENTS 
Commissioner W. Smoot Brimhall was not named a party 
defendant in Madsen v. Borthickf 658 P.2d 627 (Utah 1983) [here-
inafter "Madsen I"1, and therefore that action was not "commenced 
within due time- against him under the terms of Utah Code Ann. S 
78-12-40 so as to toll the appropriate statute of limitation. The 
Plaintiffs have conceded that this action, Madsen v. Borthick, 97 
Utah Adv. Rep. 13 (1988) f"Madsen II"1, is subject to a statute 
of limitation of, at the longest, three years, and Madsen II was 
filed more than three years after a cause of action arose. 
PROCEDURAL BACKGROUND 
This action arises out of the failure of Pleasant Grove 
Finance Company, which occurred on or about July 18, 1980 (R. 5) 
Plaintiffs in this action, investors in Grove Finemce, filed an 
action in March of 1981 against Mirvin Borthick, former Commis-
sioner of Financial Institutions, and against the State of Utah 
Footnote 8 of this Court's opinion in this case, 97 
Utah Adv. Rep. at 19, states that the parties have conceded and 
the Court assumes for purposes of the appeal -that the cause of 
action arose on June 18, 1980, the date of Grove Finance's clo-
sure by the State.H The same statement is made at 97 Utah Adv. 
Rep. at 18. Appellee believes that the correct date was July 18, 
1980, since this is the date alleged in the Plaintiffs' Complaint 
(R. 5) and relied upon by the parties in proceedings below (e.g., 
R. 47-8, 71). 
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(R. 35). That action was dismissed by the District Court for 
failure to file a notice of claim, and the dismissal was affirmed 
by this Court in Madsen v. Borthick (Madsen I), 658 P.2d 627 
(Utah 1983). Former Commissioner W. Smoot Brimhall was not named 
a party in that action (see, e.g., caption of Madsen I, 658 P.2d 
at 627). 
On July 20, 1983 (R. 2), the investors filed their 
Complaint in this action, deleting the State as a defendant, 
adding Commissioner Brimhall (Commissioners Borthick's immediate 
predecessor), and changing allegations of "negligence" to "gross 
2 
negligence," but otherwise attempting to set forth the same 
cause of action as that in Madsen I. The District Court granted 
the State's motion for summary judgment on grounds of res judica-
ta, failure to file a notice of claim under the Governmental 
Immunity Act, and application of the three possible statutes of 
limitation (R. 89-90). This Court reversed in Madsen v. Borthick, 
97 Utah Adv. Rep. 13 (1988) (Madsen II). 
BASIS FOR STATUTE OF LIMITATION RULING IN MADSEN II 
Appellees had argued in the District Court that the 
present action was barred by one of three possible statutes of 
Commissioner Brimhall was served with summons on July 
21, 1983 (R. 9). 
limitation (R. 47-49) , and that the statutes were not tolled by 
4 
Utah Code Ann. S 78-12-40 since, due to the failure to file a 
J
 Utah Code Ann. S 78-12-26(4) provides: 
Within three years: 
... 
[A]n action for a liability created by 
the statutes of this state, other than for a 
penalty or forfeiture under the laws of this 
state, except where in special cases a dif-
ferent limitation is prescribed by the stat-
utes of this state. 
Utah Code Ann. S 78-12-28(1) provides: 
Within two years, an action: 
• • • 
[A]gainst a marshall, sheriff, consta-
ble, or other officer upon a liability in-
curred by the doing of an act in his official 
capacity, and by virtue of his office, or by 
the omission of an official duty.... 
Utah Code Ann. S 78-12-29(2) provides: 
Within one year: 
... 
An action upon a statute for a penalty 
or forfeiture where the action is given to an 
individual... 
That section provides: 
If any action is commenced within due 
time and a judgment thereon for the plaintiff 
is reversed, or if the plaintiff fails in 
such action or upon a cause of action other 
wise than upon the merits, and the time 
limited either by law or contract for com-
mencing the same shall have expired, the 
plaintiff, or if he dies and the cause of 
action survives, his representatives, may 
commence a new action within one year after 
the reversal or failure. 
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notice a claim, the action was not •'commenced within due time" 
(R. 77). This Court rejected that argument in Madsen II, reason-
ing that an action is commenced "by the filing of a complaint or 
the service of a summons, not by the filing of a notice of 
claim," 97 Utah Adv. Rep. at 18, and that "if dismissal of a 
first action is appealed, section 78-12-40's extension of time 
for filing a second action runs from the date of the dismissal's 
affirmance." Id. 
In so ruling, however, the Court overlooked the fact 
that Commissioner Brimhall was never named in Madsen I, and 
therefore no action was commenced against him in due time to be 
subject to the saving provision of S 78-12-40. In the District 
Court, the Plaintiffs candidly conceded as follows: 
Plaintiffs filed the complaint with the 
court in the instant action on July 20, 1983. 
The cause of action arose when Grove Finance 
was forced to close its doors on July 18, 
1983. Under normal circumstancesf the action 
would have been barred by the statute of 
limitations which at most ran for three years 
and thus, possibly expired on July 18, 1983. 
However, Section 78-12-40, Utah Code Ann., 
applies in this matter... 
Memorandum in Opposition to Defendants' Motion for Summary Judg-
ment, R. 71 (emphasis added). Plaintiffs made no argument, in the 
District Court or this Court, that any statute of limitation 
other than one of the three cited by the Commissioners should 
apply/ and conceded that the filing of the action was more than 
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three years beyond the date on which it arose. Section 78-12-40 
cannot reasonably be construed as applying to Commissioner Brim-
hall, since no action, timely or otherwise, was commenced against 
him until more than three years after the doors of Grove Finance 
closed. 
Commissioner Brimhall pointed out to the District Court 
(R. 35-6, 38-9) and to this Court (Brief of Respondents, pp. 2, 
19) that he was not named as a defendant in the earlier action. 
Although argument of the statute-of-limitation issue centered on 
the application of S 78-12-40 generally, Commissioner Brimhall 
submits that the Court should reconsider its application as to 
him, so as to avoid permitting a suit which even the plaintiffs 
concede, absent any involvement by him in the earlier suit, was 
untimely filed. 
Appellees submit that this action is clearly based upon a 
liability incurred by a public officer "by the omission of an 
official duty," i.e., as the plaintiffs allege, the Commission-
ers' failure adequately to supervise Grove Finance, and that the 
two-year statute in Utah Code Ann. S 78-12-28(1) would seem most 
squarely on point. On the other hand, this Court noted in Madsen 
,1 that enactment in 1978 of § 63-30-4 of the Governmental Immuni-
ty Act established a new statutory standard for official immuni-
ty, and precluded Mall statutory or commonlaw causes of action 
against an employee in his or her personal capacity for acts or 
omissions which occur during the performance of the employee's 
duties, except as authorized in the Governmental Immunity Act," 
658 P.2d at 633. Thus, any action brought against an official in 
his personal capacity for omissions occurring during the perfor-
mance of his duties is brought under provisions of the Immunity 
Act, and the three-year statute regarding "liability created by 
the statutes of this state" may also apply. 
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CONCLUSION 
Appellee W. Smoot Brimhall prays the Court to 
reconsider its decision on the narrow issue of application of 
Utah Code Ann. S 78-12-40 to him, in light of the fact that he 
was not a named defendant in Madsen I. 
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R. PAUL VAN DAM 
Attorney General 
STEPHEN Ji^ORENSON 
Assistant Attorney General 
Attorneys for Defendant and 
Appellee W. Smoot Brimhall 
CERTIFICATE OF MAILING 
This is to certify that I mailed, first-class postage 
prepaid, four copies of the foregoing Petition for Rehearing to 
the following this /fa day of JtfrMUjffln^ 1989: ^ ^ 3 ^ 7 
Daniel F. Bertch 
Robert J. DeBry 
ROBERT J. DeBRY & ASSOCIATES 
4001 South 700 East, Suite 500 
Salt Lake City, Utah 84107 
7 
